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LITIGATION

How One Bad Ruling Can
Spoil a Whole Bunch of Cases

ver the judges’ bench in the Moot

Courtroom at the Cornell Law School is

the famous legal maxim: “The Law must

be stable, yet it cannot stand still.” That

maxim, of course, is the very embodiment of
the common law—wise and sober judicial precedent,
built upon eatlier, wise and sober judicial precedent.
But it does not always work that way. Case in point:
Niesig v. Team I.!

In Niesig, the New York Court of Appeals in 1990
held that a lawyer representing an injured worker suing
his company could interview, ex parte, employees
of the company. New York’s “no-contact” rule (DR
7-104(A)(1)) was held to apply only to those current
employees “whose acts or omissions in the matter
under inquiry are binding on the corporation (in
effect, the corporation’s ‘alter egos’) or important
to the corporation for purpose of its liability, or
employees implementing the advice of counsel.”
Believing that the “alter ego” test it created would
“become relatively clear in application,” the Court
concluded that its ruling would further the “informal
discovery of information” and “serve both the litigants
and the entire judicial system by uncovering relevant
facts, thus promoting the expeditious resolution of
disputes.”

In adopting its definition for what constitutes a
party for purposes of DR 7-104(A)(1),? the Court
considered and rejected not only a standard based
upon that which had been determined by the U.S.
Supreme Court in United States v. Upjohn (where each
corporate employee was deemed to be a client for
purposes of the attorney-client privilege),’ but also a
“control group” test (i.e., only those who “control” a
company may not be contacted) because of “practical
and theoretical problems.” With respect to the Upjohn
decision, the New York Court of Appeals determined
that the attorney-client privilege was “an entirely
different subject” from the “no-contact rule,” and
that “a corporate employer who may be a ‘client’
for purposes of the attorney-client privilege is not
necessarily a ‘party’ for purposes of DR 7-104(A)(1).”
(Further discussion of this issue can be found in
another article on this page, “When Outside Counsel
Represent Individuals: Perils and Precedent.”)

Immediate Problems

No sooner had the Niesig decision been handed
down than it was clear that there were a number of
problemsf/issues with this “relatively clear” decision.*
The first concerned the risk of disqualification or
professional sanctions. How is an attorney who wants
to interview a current employee going to know in
advance whether he or she is a corporate “alter ego”?
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As one California court looking at this quandary
expressed: an attorney in such circumstances would
be forced to make a “unilateral decision. ..based upon
expectations or predictions.”

An obvious illustration of this quandary is posed by
the hearsay exception set forth in Rule 801(d)(2)(D)
of the Federal Rules of Evidence. A statement is
not hearsay if it is “offered against a party and is...a
statement by his agent or servant concerning a matter
within the scope of his agency or employment, made
during the existence of the relationship.” Before
conducting an ex parte interview, however, an
attorney will be at risk as to whether the employee’s
knowledge of relevant facts comes from outside the
scope of his or her employment.

The Niesig Court brushed this issue to one side
because the hearsay rule in New York is different from
Rule 801(d)(2)(D); in New York, very few employees
are in a position to bind their companies by their
statements.® But what about jurisdictions that do
not have an evidentiary rule similar to New York’s,
but which nonetheless choose (or have chosen) to
follow Niesig?” Or what about a New York federal
court sitting in diversity, seeking to apply Niesig’s
substantive rule, while being bound to apply the
Federal Rules of Evidence®

Another concern relates to whether the “alter ego”
test is in fact “relatively clear in application” (as the
New York Court of Appeals prophesied) or whether
it leads to another procedural/litigation layer, with
lawyers uncertain on how best to proceed. One look
at the federal courts in New Jersey would suggest a
not so sanguine answer.” And the disparate treatment
in just that one federal district is only a tip of the
iceberg as to the satellite litigation that has been
spawned in this area.!®

Niesig also represents the diminishment of the
attorney-client privilege. Notwithstanding the New
York Court of Appeals’ declaring that the privilege
has nothing whatever to do with the “no-contact”
rule, just saying so does not make it so. In fact, one
of the basic policies underlying that rule is the need
to protect communications and information covered
by the privilege and the attorney work product
doctrine.!! And as the U.S. Supreme Court made
clear in Upjohn, “the privilege exists to protect not
only the giving of professional advice to those who
can act on it but also the giving of information to
the lawyer to enable him to give sound and informed
advice.”? Consistency with Upjohn would therefore
require that an employee who is a “client” for privilege
purposes (i.e., one who gives information and receives
advice) should also be a “party” for purposes of the
“no-contact” rule.!?

Expanding a Precedent

Not content with how other courts have struggled
with Niesig,'* the New York Court of Appeals has

returned to the scene of the crime—first in Muriel
Siebert & Co. v. Intuit Inc.’® In that case, the chief
operating officer of Siebert, who was directly involved
in ongoing litigation with Intuit, was contacted and
interviewed by Intuit’s lawyers immediately upon
their hearing of his termination by the company.
Notwithstanding that the COO had indisputably
been a Siebert “alter ego” for purposes of the Niesig
test, the Court reasoned that because he was no longer
an employee at the time of the ex parte interview,
that meant that Intuit’s lawyers had done nothing
wrong.

The Court further reasoned that because Intuit’s
lawyers had been careful not to elicit privileged
information from the ex-COQ, the interview had
merely served to facilitate Niesig’s policy goal of
furthering the “informal discovery of information,”
and thus there were no other ethical issues of any
kind implicated by their actions.'®

Just months after Siebert, the New York Court of
Appeals struck again in Arons v. Jutkowitz.!” There,
the Court held that defense lawyers in a medical
malpractice action could conduct ex parte interviews
with the plaintiff’s doctor. After reviewing its prior
rulings in Niesig and Siebert, the Court determined
that there was no reason why there should not be
informal discovery in this context, as well. As to
whether doctors could be “gulled into making an
improper disclosure,” the Court was unmoved, having
previously rejected such a concern for corporate
employees (Niesig) and former corporate big-wigs

(Siebert).
Careening Out of Control

Niesig took an even sharper turn in Gidatex v.
Campaniello Imports, Ltd.'® In that case, a plaintiff’s
lawyer in a trademark enforcement case sent
undercover investigators into the defendant’s furniture
showroom in order to prove that the defendant
had engaged in “bait and switch” tactics. Wearing
hidden wires, the investigators taped their discussions
with the defendant’s employees; the plaintiff’s lawyer
then sought to introduce the tapes at trial to impute
liability to the defendant. An outraged defendant
moved to preclude the tapes on the ground that a
lawyer cannot send a non-lawyer to do that which
a lawyer is ethically barred from doing (e.g., be
deceptive, violate the “no-contact” rule, etc.)."”
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The Gidatex court, in the Southern District
of New York, relying upon Niesig’s non-“bright-
line rule” and a New Jersey federal court that had
applied Niesig in a similar situation,? ruled that the
tapes were admissible. Although the judge found
that plaintiff’s counsel had “technically” violated
applicable ethics rules, she also found that the lawyer
had not substantively violated those rules “because his
actions simply do not represent the type of conduct
prohibited by the rules.”?!

As if the foregoing non-sequitur were not troubling
enough, the Niesig-Gidatex precedent was thereafter
taken to another level. On May 23, 2007, the New
York County Lawyers’ Association’s Committee
on Professional Ethics issued Formal Opinion
737. Drawing directly on the Gidatex decision, the
committee explicitly endorsed an ethical safe harbor
for lawyers who employ “dissemblance” in the evidence
gathering process; in other words, the committee
believed that there should be formal exceptions to
the broad admonition against lawyers engaged in
“dishonesty, fraud, deceit, or misrepresentation”—so
long as the “informal discovery of information” is
promoted. Yikes!

But wait, there is more. Just recently, Niesig
has been taken to a new place altogether. In
Rivera v. Lutheran Medical Center,*? a well-known
law firm was representing a hospital against an
employment discrimination claim; in the course
of that representation the law firm did what most
self-respecting law firms would do: it contacted the
hospital’s employees with first-hand knowledge of the
facts and offered to represent them in the litigation
at the hospital’s expense. After the employees had
accepted the firm’s offer, the plaintiff moved to
disqualify the firm from those representations, citing
various, purported ethics violations.

Although the judge did not agree that the law
firm had violated DR 5-105 (there was no evidence
whatever that the multiple representations constituted
a potential conflict of interest), the judge did find
that the firm had violated DR 2-103(A)(1). That rule
bars lawyers from “soliciting” clients directly (e.g.,
in person), unless the prospective client “is a close
friend, relative, former client or current client.”??
The judge’s legal authority for this unusual finding?
Niesig:

[The employees] were clearly solicited by [the law
firm] on behalf of [the hospital] to gain a tactical
advantage in this litigation by insulating them
from informal contact with plaintiff’s counsel.
This is particularly egregious since [the law firm],
by violating the Code in soliciting these witnesses
as clients, effectively did an end run around
the laudable policy consideration of Niesig in
promoting the importance of informal discovery
practices in litigation, in particular, private
interviews of fact witnesses. This impropriety
clearly affects the public view of the judicial
system and the integrity of the court.?

The Rivera decision is not only dead wrong,
but—until reversed by a higher court or rejected by
other courts—it may also (and significantly) impact
how corporate lawyers think about and deal with
individuals within the corporate entity. Because of
Niesig’s sophistry in attempting to delineate between
“clients” and “parties”—all in furtherance of the
“informal discovery of information,” are we now
at a point where corporate employees may not be
considered a corporate lawyer’s “clients”? Has the
world, as determined by the U.S. Supreme Court in
Upjohn, been completely inverted? Stay tuned!

Conclusion

The legend of Johnny Appleseed (a/k/a John
Chapman) is that he spread apple seeds throughout
Ohio, Indiana, and Illinois at the beginning of the
19th century, and that by his kind and generous
efforts, generations of Americans benefited from
plentiful apple trees. Unfortunately, the New York
Court of Appeals’ decision in Niesig was a bad seed
which has spread to and infected many other areas
of the law. It can only be hoped that wiser judicial
heads will start nipping the Niesig buds before they
spread further.

No sooner had the ‘Niesig'decision been
handed down than it was clear that there
were a number of problems/issues. The first
concerned the risk of disqualification or pro-
fessional sanctions. How is an attorney who
wants to interview a current employee going
to know in advance whether he or she is a

corporate ‘alter ego”?
°
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