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This Is a Fine Mess You’ve Gotten Me Into:
The Revolution in the Legal Profession
By C. Evan Stewart

You say you want a revolution,
Well, you know . . .

We all want to see the plan.1

In the direct aftermath of the corporate scandals
that marred the beginning of this decade (e.g., Enron,
WorldCom, Adelphia, etc.), a number of people (mostly
legal academics, some politicians, as well as a few oth-
ers) believed that if lawyers had somehow acted as bet-
ter “gatekeepers,” the foregoing crises in capitalism
could have been avoided.2 This belief led to Section 307
being added to the Sarbanes-Oxley Act pretty much as
an afterthought. As drafted, it appeared to be a fairly
innocuous legislative initiative (seemingly just requir-
ing that lawyers live up to pre-existing standards set
forth in ABA Model Rule 1.13). For better or for worse,
however, Congress also mandated that the Securities
and Exchange Commission weigh in on what capital
markets lawyers’ duties should be; and the SEC did not
shrink from that mandate—indeed, the Commission, by
its own admission, went well beyond the language of
Section 307.3

Federalizing lawyer conduct for the first time in
American history, the SEC, inter alia, changed profes-
sional obligations vis-à-vis confidentiality/disclosure,
withdrawal of work product, withdrawal of representa-
tion, what constitutes the appropriate standard for
lawyer knowledge of client wrongdoing/conduct, as
well as ratcheting up the sanctions to be imposed upon
lawyers not complying with these new obligations and
standards.4 Not content to stop there, the Commission
then used its bully pulpit to have the American Bar
Association abandon many of its prior positions, so as
to bring the ABA’s Model Rules into line with the SEC’s
new standards.5

As I have previously written,6 the foregoing has
fundamentally changed the nature of a lawyer’s rela-
tionship with her client. Rather than merely revisiting
that analytical ground, however, this article will look at
the reality of where we now find ourselves—here in the
fourth year of the post-Enron era.

Barbarians Within the Walls of the City
The initial reality is that we live in a regulatory era

where the watchword is “cooperation”—governmental
entities from the Department of Justice on down have
taken to issuing their own guidelines as to what consti-
tutes cooperation.7 What does this mean vis-à-vis the

attorney-client relationship? At least two significant
ramifications immediately come to the fore.

First off is that governmental agencies now routine-
ly “ask for” (a/k/a demand) a waiver of attorney-client
privilege and attorney work product. Besides the not
insignificant facts that (1) this cooperation tack is basi-
cally surrendering up your client in the hope the gov-
ernment will not kill it (literally), and (2) such waivers
can leave a corporation virtually defenseless in civil liti-
gation that is either concurrent or soon to be filed,8 one
other message is sent by such waivers—a message to
corporate employees. 

If there is a reasonable presumption that most high-
ly paid executives are intelligent and rational, then one
aspect of the revolution in the legal profession can be
well illustrated. Any corporate officer who remembers
that the three principal witnesses against Frank Quat-
trone in his criminal trials were senior lawyers from
Quattrone’s corporation is more likely than not to con-
clude that interacting with such folks is not rational
behavior.9 And, of course, lawyers attempting to inter-
act with and extract information from future Mr. Quat-
trones will have to do so subject to the ethical guide-
lines more popularly known as the “Corporate Miranda
Warning”—i.e., advising corporate personnel that they
are not clients and that the corporation may decide to
turn over anything told to lawyers representing the cor-
poration. Not to be further discouraging, but when this
warning must be given differs from state to state. In
New York, it must be given to employees at a very early
stage—when it “appears that the organization’s inter-
ests may differ” from those of the individual.10 In light
of all the foregoing roadblocks and hurdles, how likely
is there to be a strong, vibrant attorney-client relation-
ship within corporations, one designed to help compa-
nies ascertain key facts and make informed legal and
business decisions?11

The other ramification to corporate “cooperation” is
that corporations, besides being expected to get rid of
any personnel implicated in the bad acts (alleged or
real), are also now being expected to violate corporate
law and their own by-laws by denying individuals their
rights to advancement/indemnification; without such
rights, few individuals can afford to defend themselves
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(something that pleases most prosecutors). Both the Jus-
tice Department and the SEC have taken public stances
on this issue.12 Even more aggressive has been the New
York State Attorney General.13

Advising corporate clients on how to deal with this
difficult choice—violate the law (and their by-laws) or
fail to cooperate—will, if nothing else, prove to be a
lively challenge (one not taught in law school). And
watching the expressions of corporate officers who may,
or may not, be impacted by such decisions will bring
home to all concerned that corporate counsel really and
truly do have only one client.14

The Knights Who Say Ni
In February 2004, the head of New York’s Invest-

ment Protection Bureau stated that “we are living in a
completely new regulatory world,” and that the Attor-
ney General “would not hesitate” to go after lawyers
and/or law firms that were aware of, and approved,
“improper” mutual fund trading. Not to be outdone,
the head of the SEC’s Enforcement Division later
announced that “you can expect to see one or more
actions against lawyers who . . . assisted their clients in
engaging in illegal late trading or market timing
arrangements that harmed mutual fund investors,” and
that the SEC would be looking to sue both in-house and
outside lawyers who helped clients conceal mutual
fund trading practices or who “prepared, or signed off
on, misleading disclosures regarding [their clients’] con-
ditions.”

What is wrong with that? Well, plenty. Most funda-
mentally, the conduct at issue was either widely known
and does not today constitute illegal conduct (“market
timing”), or the conduct was never deemed to be illegal
(as a number of prominent law firms so advised clients)
prior to the New York Attorney General’s attempted
criminalization of it in September of 2003 by use of
New York’s Martin Act (“late trading”).15 Notwith-
standing this, if these important regulators are to be
believed, it appears that lawyers may soon be under the
gun for failing, for example, to predict that activity
relating to an obscure provision of the Investment Com-
pany Act of 1940 (as interpreted by the SEC staff in
1968), about which there had never been a criminal
prosecution or an SEC regulatory enforcement proceed-
ing (“late trading”), could give rise to a felony.16

And this assault is not limited to mutual fund
lawyers. In the aftermath of Sarbanes-Oxley, the Com-
mission has named lawyers as respondents or defen-
dants in more than 30 proceedings.17 Some of these are
fairly unremarkable, insofar as they deal with conduct
that (under any regime) would be considered unaccept-
able professional conduct—e.g., an in-house counsel
backdating contracts, engaging in financial fraud, keep-

ing material information from outside lawyers and the
SEC staff.18

Less clear cut is the recent aiding and abetting case
brought against a General Re Corp. assistant general
counsel.19 The gravamen of the Commission’s action is
that the General Re lawyer helped American Interna-
tional Group (AIG) commit accounting fraud by partici-
pating in the creation of a structure for two alleged
sham/riskless transactions (and by drafting transaction
documents). Whether the in-house lawyer knew of
AIG’s alleged fraud is unclear, as is what he
could/should have done in his “gatekeeper” function
to prevent another company from engaging in fraud. As
this case is litigated, all lawyers (in-house and outside)
should keep a vigilant watch.20

A Steamrolled “Profession”?
What has been the legal profession’s response to the

revolution in lawyer roles vis-à-vis clients, lawyers’ lia-
bility,21 etc.? Some, like the Black Knight in Spamalot,
have not yet thrown in the towel.

One prominent example is the position of the state
bars of Washington and California. When the SEC pro-
mulgated its regulations under Section 307, it stated
that it did not intend to pre-empt conflicting or incon-
sistent state laws governing lawyer conduct, so long as
those state laws met the minimum standards of the
SEC’s rules and regulations! One of the key provisions
of those rules and regulations is the permissive disclo-
sure of client confidences in order to (a) prevent a mate-
rial violation of the securities laws which is likely to
cause substantial financial injury; (b) prevent perjury or
the perpetration of a fraud upon the Commission; or (c)
rectify a material violation of the securities laws which
caused (or may cause) substantial financial injury and
which involved use of the lawyer’s services.

Such disclosure(s), according to the state bars of
Washington and California, would be directly contrary
to those states’ laws which bar lawyers from disclosing
confidences. The California and Washington bars fur-
ther told the SEC that they did not view things as set-
tled because the Commission’s disclosure rules (a) were
contrary to sound and well-established public policy;
(b) would hurt both clients and lawyers; (c) were unen-
forceable (unless a high state court ruled them to be
enforceable); (d) may not pre-empt the field; and (e)
may be successfully challenged in future litigation. The
Commission fired back responses to the effect that (i)
the rules and regulations mean what they say and (ii)
no state licensed lawyers should proceed on the basis
that the rules and regulations do not apply to them.
Since this “eyeball-to-eyeball” exchange, neither side
has yet blinked.22 Stay tuned!
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A somewhat more timid response has come from
the American Bar Association. Faced with the undeni-
able withering of the attorney-client privilege, the ABA
established a task force on the subject in October of
2004, and thereafter held numerous hearings. In June of
last year, the task force delivered its report, recom-
mending that the ABA adopt resolutions (i) expressing
strong support for the privilege and work product doc-
trine, and (ii) expressing opposition to the govern-
ment’s actions undermining those privileges.23 That’s
telling ’em!

Perhaps most interesting is the ultimate work prod-
uct of the New York State Bar Association Committee
on Standards of Attorney Conduct. After nearly three
years of study, that Committee (on September 30, 2005)
issued “Proposed New York Rules of Professional Con-
duct.” Of greatest relevance to the subject of this article,
the broad-based Committee did not propose adoption
of the sweeping changes in disclosure of client confi-
dences enacted by the SEC (and later the ABA).24 And
while the Chair of the Committee expects a “con-
tentious debate” when the New York State Bar formally
considers the proposed rules,25 it is striking that New
York—even in the face of the SEC’s public challenge to
Washington and California—appears to be standing
with those states. The Committee’s principled position
on this key issue may well have profound consequences
for the legal profession.

Conclusion
Over 30 years ago, Simon Rifkind—a great lawyer

and leader of the bar—wrote that:

One solution that has been proposed
for [the ethical problems faced by
lawyers] finds one in loud opposition.
That is the attempt to convert the
lawyer routinely into an informer
against his client.

When it is stated in this simplistic form,
our revulsion is instantaneous, if not
instinctive. . . . The merest suggestion
that the lawyer become a stool pigeon
against his client fills us with abhor-
rence. . . .

. . . Access between attorney and client,
uncensored and uninhibited, is indis-
pensable to the independence of the
bar; and the independence of the bar is
a condition precedent to a free society
and a democratic government.26

Fast forward to 2006, however, and what filled
Rifkind with “instantaneous” and “instinctive” “revul-

sion” is now federal law. An illustration that crystallizes
how far we have come is to imagine the fate of an in-
house lawyer at Enron in 2000 charged with preparing
various SEC disclosure documents—assuming Section
307 were applicable. If the in-house lawyer failed to
exercise permissive disclosure and reveal wrongdoing
to the SEC and/or withdraw her work product, she
would face a career-ending enforcement proceeding.
Her defense could not be based upon a lack of actual
knowledge of what Mr. Fastow et al. were up to,
because the knowledge standard has been changed by
the SEC—from actual knowledge to an objective stan-
dard (i.e., what she should have known). If that is not a
scary scenario, it is not clear what is!

Where the revolution under way in the legal profes-
sion will come to rest—especially in the context of client
confidences, obligations and relationships—remains
unclear. Maybe, as John Lennon sang: “it’s gonna be all
right.” But then again, maybe not.
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