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Federal prosecutors are increasingly prosecuting government contracting
fraud cases. In September, the U.S. Department of Justice announced the
establishment of three new strike force teams to enhance its ability to
prosecute fraud connected to pandemic relief programs. It has already
charged more than 1,500 people for such offenses since the pandemic
began.[1]

As prosecutors intensify their focus on contracting fraud, defense
attorneys need to be wary of attempts to use inappropriate sentencing
guidelines in cases with no actual or intended loss. Prosecutors may seek
to invoke the government benefits rule to estimate total gain as an
alternative measure of actual loss in these cases.
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Invoking the government benefits rule to estimate total gain can result in much higher
recommended sentences — but the prosecution's position may rest on an outdated version
of the U.S. sentencing guidelines.[2]

The sentencing guidelines provide a base offense level for someone convicted of an
economic offense such as larceny, embezzlement or fraud.[3] That base offense level can
be increased by the amount of economic loss, resulting in a significantly higher offense
level.[4] Ordinarily, such sentencing enhancement is based on actual or intended loss,
whichever is greater.[5]

Actual loss is pecuniary harm that results from an offense.[6] It does not include
noneconomic harm such as emotional distress or reputational injury. Intended loss is
economic harm that someone purposefully tried to inflict.[7] Only when a court cannot
reasonably determine loss can it use a defendant's gain as an alternative measure.[8]

To calculate loss in government contracting cases, courts have looked to three interpretive
provisions of the guidelines.

The government benefits rule is intended for cases involving government benefits, which
include grants, loans and entitlement program payments, where loss is the value of benefits
used by unintended recipients or diverted from government programs.[9]

The credits-against-loss rule reduces loss by the fair market value of property returned or
services performed by the defendant, before the offense was uncovered.[10]

The rule for procurement fraud cases includes in loss the reasonably foreseeable
administrative costs of repeating or correcting a government contract.[11] If the contract is
fully performed, there may be no actual or intended loss if there are no costs to repeat or
correct it.

Many government contract fraud cases involve no actual or intended loss, such as where the
payor would have paid the same amount and received the same benefit without knowing
about the false statements,[12] where the defendant took property that was ordered
destroyed,[13] or where an initial contract was obtained fraudulently by someone who was
not eligible for such a contract, but the contract was fully performed.
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Other examples are cases brought under a right-to-control theory of wire fraud where any
deprivation of potentially valuable information relevant to discretionary economic decisions
is fraud — as in the U.S. Court of Appeals for the Second Circuit's 2021 decision in Ciminelli
v. U.S., an appeal that the U.S. Supreme Court will hear Nov. 28.[14]

In these cases, either the rule for procurement fraud cases[15] or the credits-against-loss
rule[16] should be used to calculate loss, and either rule will produce a loss of zero.

The prosecution may argue in favor of applying the government benefits rule to use a
defendant's gain as an alternative measure.[17] The government may claim there was a
loss, but that cannot be easily calculated, such as reduced public confidence in the
government contracting process or the opportunity cost for others who did not get to
participate in a transaction.

But where there was no actual or intended pecuniary harm, loss can be readily calculated —
at zero — and thus, the government benefits rule should not apply.

A prosecutor's attempt to use the government benefits rule in such instances will likely rely
on case law based on an outdated provision of the sentencing guidelines, Section 2F1.1,
which was deleted in 2001.[18]

At first blush, there may appear to be a circuit split which rule applies in government
contracting cases, but that is not so.

Both the U.S. Court of Appeals for the Fourth Circuit in the 2000 U.S. v. Brothers
Construction Co. decision,[19] and the U.S. Court of Appeals for the Seventh Circuit in the
2006 U.S. v. Leahy decision,[20] concluded that government contracts constitute
government benefits, relying on Section 2F1.1, when it was in effect and even after it was
deleted.

The U.S. Court of Appeals for the Eleventh Circuit reached the same conclusion in its 2009
U.S. v. Maxwell decision by relying on the Fourth and Seventh Circuit rulings — not the
guidelines themselves.[21]

On the other hand, the U.S. Court of Appeals for the Third Circuit declined to apply the
government benefits rule in a 2015 government contract case.

The court reasoned in U.S. v. Nagle that deleted Section 2F1.1 had an application note
similar to the government benefits rule, which both the Fourth and Seventh Circuits relied
on in reaching their holdings, but that no similar application note was included with the
since-added credits-against-loss rule.[22]

Rulings in other cases, which are not based on deleted Section 2F1.1 and also consider the
language added to the guidelines, counsel in favor of the credits-against-loss rule.

These include the U.S. Court of Appeals for the District of Columbia's 2017 decision in U.S.
v. Crummy,[23] the U.S Court of Appeals for the Fifth Circuit's 2016 decision in U.S. v.
Harris,[24] the U.S. Court of Appeals for the Sixth Circuit's 2020 decision in U.S. v.
Kozerski,[25] and the U.S. Court of Appeals for Ninth Circuit's 2015 decision in U.S. v.
Martin.[26]

The Fifth Circuit, in Harris, reasoned that even though government contracts may further
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public policy goals, they are not entitlement programs.[27] The Sixth Circuit, in Kozerski,
noted:

The government does not typically issue grants or make loans because it wants a
concrete deliverable in return, while it typically enters construction contracts because
it wants something built.[28]

Government contracts are primarily meant to serve the government's own needs.[29]

Employing the approach to statutory interpretation used in the Supreme Court's

2003 Barnhart v. Peabody Coal Co. decision, we can conclude that the sentencing
commission considered including government contracting in the government benefits rule,
"and meant to say no" when it declined to include such an example.[30]

The guidelines offer examples of the types of benefits to which the government benefits rule
applies, but these do not reference government contracts. Elsewhere, the guidelines do
mention procurement fraud.[31]

If the sentencing commission intended to include government contracts in the government
benefits rule, it presumably would have done so0.[32]

Even if it is unclear whether the commission intended to exclude government contracts from
the government benefits rule, because doing so would impact a defendant's due process
rights, the rule of lenity should be used to invoke the interpretation that leads to the
shortest sentence.[33]

Doing so requires not applying the government benefits rule to a government contracting
fraud case where there was no pecuniary harm.

In sum, in government contracting fraud cases, where the actual or intended loss is zero,
the government benefits rule should not be applied, and total gain should not be used as a
substitute for loss.

Prosecutors may rely on an outdated provision of the sentencing guidelines, which could
significantly affect sentencing liability. Therefore, it is essential that defense attorneys
understand how to calculate loss under different circumstances, and be able to prevent the
prosecution from using no longer applicable measures of loss to achieve higher sentences.

Jade Chong-Smith is an associate at Zuckerman Spaeder LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
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should not be taken as legal advice.
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