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The University of Tennessee's beloved anthem celebrates Rocky Top 
as home sweet home. But this spring, a sour note was struck: On 
April 16, the U.S. Department of Labor announced that the university 
would pay a former employee more than $30,000 in back wages to 
resolve alleged violations of the Family and Medical Leave Act. 
 
Although the dollar figure may be modest, the outcome teaches 
important lessons about avoiding mistreatment of an employee who 
has requested intermittent FMLA leave and ensuring compliance with 
that law. 
 
The DOL's Findings 
 
The matter involved a university auditor who requested leave for a qualifying serious health 
condition. According to the DOL's Wage and Hour Division, the employee had been 
approved for intermittent FMLA leave.[1] But while the employee was taking that protected 
leave, they received a message that they either had to resign or would be fired. 
 
After the employee stepped down, the DOL started an investigation, likely in response to a 
complaint from the employee, although that isn't clear from the agency's press release. The 
DOL ultimately concluded that the university had effectively forced the employee out 
because of the protected leave. 
 
The investigation also uncovered a second problem, with the WHD determining that the 
university had failed to give its employees a complete written policy describing their rights 
and responsibilities under the FMLA. The DOL resolved the matter before litigation by 
recovering more than $30,000 in back wages for the affected worker. 
 
What the FMLA Requires 
 
The FMLA entitles eligible employees of covered employers to take up to 12 weeks of 
unpaid, job-protected leave within a 12-month period for, among other reasons, a serious 
health condition that makes the employee unable to perform the job. To be eligible, an 
employee generally must have worked for the employer for at least 12 months, and at least 
1,250 hours during the prior year, at a site where the employer had at least 50 employees 
within 75 miles. 
 
Public employers, including universities, can be covered employers under the FMLA. 
 
The FMLA prohibits employers from interfering with, restraining or denying employees' 
exercise of rights under the statute. It also prohibits retaliation against employees who take 
or request leave. 
 
Importantly, leave can be taken intermittently — that is, in separate blocks of time, rather 
than in one continuous stretch — when it is medically necessary, and intermittent leave is 
entitled to the same protections as a single, continuous absence. 
 
The FMLA also carries a set of notice obligations that can trip up employers. Beyond 
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providing a workplace poster and a general notice in the employee handbook, an employer 
must also provide individualized notices once an employee's need for leave comes to light. 
 
When an employee asks for leave that may qualify, the employer must furnish an eligibility 
notice together with a notice of the employee's rights and responsibilities. And once the 
employer has enough information to determine that the leave qualifies under the FMLA, it 
must provide a written designation notice confirming that the time off will count against the 
FMLA entitlement. 
 
Interference, Retaliation and Forced Resignation 
 
In this case, the university's conduct implicated both a claim for interference and a claim for 
retaliation under the FMLA. An interference claim seeks to hold the employer liable for 
denying, restraining or otherwise interfering with a benefit that is guaranteed by the FMLA. 
 
To prove an interference claim, an employee doesn't have to show that the employer 
intended to interfere with FMLA rights. An employer may be liable if an eligible employee 
was entitled to leave and the employer's actions kept the employee from receiving the full 
benefit — including the right to be restored to the same position or an equivalent position 
afterward — even if the employer meant no harm, so long as the employee was prejudiced. 
 
By contrast, a retaliation claim focuses on motive: It asks whether the employer took an 
adverse action against the employee because the employee exercised their FMLA rights. 
 
Some courts apply a but-for causation standard, under which the employee must show that 
the FMLA leave or request was the determinative cause of an adverse action. Other courts 
apply a motivating factor standard, under which an employee can prevail merely by showing 
that the protected leave was one of several factors that contributed to the employer's 
decision. 
 
Pushing an employee to resign while on leave can constitute both interference and 
retaliation. In this case, the forced departure interfered with the employee's right to return 
to work, and the timing — pressure to resign during protected leave — supplies the causal 
link for a retaliation claim. 
 
Courts also recognize the related doctrine of constructive discharge, under which a 
resignation that is driven by an ultimatum or other intolerable conduct is treated as a 
termination by the employer. Thus, an employer cannot convert a firing into a voluntary 
departure simply by offering the employee the purported choice to resign first. Yet that's 
precisely the trap that the university fell into. 
 
Why This Case Matters 
 
The dollar amount that the university coughed up may not be headline news in and of itself, 
but the matter still serves as a useful reminder of several guiding principles for complying 
with the FMLA and avoiding legal claims. 
 
When a company tells an employee that their choices are to resign or be fired, that action — 
in the eyes of courts and investigators — is often no different from firing someone outright. 
And when that pressure is applied to someone who is exercising their FMLA rights, it looks 
like both interference with the employee's rights and retaliation for using those rights. Thus, 
creatively posturing an employee's exit as a resignation doesn't let the employer off the 
hook. 



 
It is also important to remember that the FMLA protects intermittent leave just as fully as a 
continuous absence. Frustrated managers sometimes view employees who take periodic 
leave — for recurring treatment, flare-ups of a chronic condition or medical appointments — 
as less serious or more disruptive than employees who are out for a single, defined 
absence. That perception is dangerous, because employees on approved intermittent leave 
are still protected by the FMLA. 
 
Notably, an employer can make multiple FMLA mistakes at once. The university was cited 
not only for its conduct toward the employee, but also for a paperwork failure — the 
absence of a complete written FMLA policy. This kind of notice deficiency can both create 
independent exposure and cast other actions in a negative light. 
 
Further, FMLA liability does not require an employee to file a lawsuit. The WHD has the 
authority to investigate FMLA complaints and recover back wages directly, without litigation. 
The university's more than $30,000 payment here reflects an administrative resolution. Had 
the employee sued, the stakes could have been considerably higher, as a prevailing 
employee can recover not just lost wages, but also liquidated double damages, 
reinstatement or front pay, and attorney fees. 
 
Lastly, protecting leave rights is still an enforcement priority. The WHD has collected 
damages from other employers that have fired or pushed out workers for using protected 
leave, and it has publicized those results to put the regulated community on notice. As 
such, employers should assume that FMLA complaints will be taken seriously and 
investigated. 
 
Takeaways and Tips 
 
For employers that are hoping to avoid their own rocky stretch, this case suggests several 
concrete steps. 
 
Review the employer's FMLA notices and policies. 
 
First, confirm that the employee handbook contains a complete and current FMLA policy 
describing employees' rights and responsibilities. Then make sure your process delivers the 
individualized notices that the law requires. 
 
Specifically, employers must provide both eligibility notice and rights and responsibilities 
notice when leave is requested, as well as a written designation notice once they have 
enough information to designate the leave. An employer's notice obligations don't end with 
a poster on the break room wall. 
 
Train managers who receive leave requests. 
 
Front-line supervisors, not lawyers, are usually the first to learn that an employee needs 
time off. Their reactions are the most likely to create risk for a business. As such, managers 
should understand that an employee on protected leave cannot be pressured to resign. In 
particular, they should know that telling someone that they can resign or be fired is not a 
safe harbor. 
 
Treat intermittent leave like any other FMLA leave. 
 
Build systems that track intermittent FMLA leave accurately, and resist the temptation to 



treat employees who use it as problem cases. An employer shouldn't take adverse action 
because it is frustrated with an employee's sporadic leave requests. However, employers 
still have certain rights to ask for medical recertification for intermittent conditions. This 
process can curb manager frustration and prevent potential abuse. 
 
Keep adverse decisions genuinely leave-neutral, and document them. 
 
When an employee takes FMLA leave, they can still be disciplined or terminated for reasons 
that are unrelated to the leave, such as a genuine reorganization, documented performance 
problems or misconduct. But the leave cannot be a negative factor in the decision. 
 
Where an adverse action overlaps with protected leave, expect courts and investigators to 
apply heightened scrutiny. Make sure the record supports that the action is leave-neutral. 
Ideally, the documentation of the reorganization or performance issues should predate the 
employee's leave request. 
 
Add a second set of eyes to leave-adjacent decisions. 
 
Before terminating, demoting or accepting the resignation of an employee who is on, or has 
recently taken, FMLA leave, route the decision through human resources. A short pause for 
review can prevent an investigation or a lawsuit. 
 
Use the DOL's resources to avoid consequences later. 
 
The WHD publishes compliance assistance materials and FMLA toolkits, and operates a 
confidential helpline for employers with questions. Its Payroll Audit Independent 
Determination program also offers a path to self-report and resolve certain potential 
violations. Taking advantage of these tools is far less painful than learning the rules through 
an enforcement action. 
 
Remember the duty to reinstate and keep benefits running. 
 
The FMLA does not just protect the right to take leave; it protects the right to come back. 
An eligible employee who returns from leave is generally entitled to reinstatement to the 
same or an equivalent position, with equivalent pay, benefits and terms of employment. An 
employer must also maintain the employee's group healthcare coverage during the leave as 
if the employee had kept working. Thus, plan for the employee's return before the leave 
begins, rather than treating the position as open. 
 
The Bottom Line 
 
As the recent agreement between the University of Tennessee and the DOL shows, the 
government can and will step in to enforce the FMLA's protections for vulnerable employees. 
 
Employers cannot sidestep those protections by creating a forced resignation, and must pay 
attention to all the FMLA's statutory requirements, including the obligations to have a 
complete and current policy and give required notices. By ensuring good notices, well-
trained managers and careful documentation, you can keep your own organization in tune. 
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[1] https://www.dol.gov/newsroom/releases/whd/whd20260416. 
 


