
W
hen an official in the Department of 

Justice’s “Weaponization Group” 

declared last May that people 

who could not be charged should 

still be named and shamed, the 

comment struck at a core principle of grand jury 

secrecy. The DOJ official put it bluntly: “If [individuals 

under criminal investigation] can be charged, we’ll 

charge them, but if they can’t be charged, we will 

name them, and in a culture that respects shame, 

they should be people that are ashamed. That’s the 

way things work.”

Like many former prosecutors, I thought: That’s 

about the opposite of how things work, particularly 

when the grand jury is used for the investigation.

Nonetheless, at the same time, we were 

representing a group of Catholic clerics whose 

names were temporarily redacted in a report about 

child sexual abuse written by the Office of the 

Attorney General of Maryland (OAG). The OAG 

wrote the report after a long grand jury investigation 

resulted in no indictments. None of our clients were 

accused of child abuse, but the report intimated 

they had not done enough to stop it.

The point of the report was to name and shame 

individuals who would not be charged. Our effort 

to prevent this “public accounting,” as the OAG 

more delicately described it, was working its way 

through Maryland’s appellate system when the DOJ 

official made his pronouncements. Would Maryland’s 

judiciary endorse “naming and shaming” as a 

legitimate exception to grand jury secrecy?

The OAG’s 450-page report described a history 

of child sexual abuse dating back some 80 years 

by individuals associated with the Archdiocese of 

Baltimore (the oldest diocese in the United States). 
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Much of the report was derived from evidence 

obtained through subpoenas issued by a grand jury 

investigating the allegations.

The report described alleged instances of abuse by 

156 named priests and lay personnel, many of whom 

had long since been publicly identified as alleged (or 

in some cases convicted) abusers. But the report 

also identified clergy and others in administrative 

positions who, although not accused of abuse, were 

alleged to have participated in concealing the conduct 

and not taking sufficient action to stop it.

As one might expect, our clients, to varying degrees, 

had a very different view of their efforts to prevent 

the abuse. But they had no meaningful opportunity 

to defend themselves against a public report (as 

opposed to a charge) of misconduct by the state’s 

highest judicial officer.

Because the report relied on grand jury information, 

however, the OAG had to file a motion with a Baltimore 

city court to authorize release of the report under 

Maryland Rule 4-642, an analog to Federal Rule of 

Criminal Procedure 6(e). Several groups of individuals 

identified in the report, including our clients, filed 

objections based on longstanding principles of grand 

jury secrecy. The court allowed the OAG to release 

a redacted version of the report that obscured the 

objectors’ identifications while we litigated the issue.

The trial court mostly agreed with the OAG. In 

essence, the court held that the public had a right 

to know about clergy sexual abuse and that the full 

story required disclosure, which included naming our 

clients and others similarly situated. The lower court 

found that the public’s interest in learning the full 

scope of the abuse overrode the principles of grand 

jury secrecy that normally preclude a prosecutor from 

identifying uncharged individuals, a principle under 

Maryland law dating back at least to 1927.

After an intermediate stop at the Appellate Court 

of Maryland — which held that the trial court needed 

to conduct a more individualized review before 

authorizing release of the objectors’ identities, but 

also that naming-and-shaming uncharged criminal 

subjects was a legitimate exception to grand jury 

secrecy — the Maryland Supreme Court agreed to 

hear the case.

We argued that public shaming is never an acceptable 

purpose of releasing grand jury information about 

uncharged criminal subjects. Federal Rule 6(e), for 

instance, lists numerous exceptions to grand jury 

secrecy, but public accountability for uncharged 

subjects is not one of them. On the contrary, one of 

the core purposes of grand jury secrecy is to protect 

uncharged individuals from public shaming without a 

fair opportunity to rebut the allegations. As a result, 

a bedrock principle of prosecution is that if the grand 

jury does not indict, the prosecutor does not stand in 

front of the public and name names.

As noted by the Supreme Court in its seminal 1979 

opinion on grand jury secrecy, Douglas Oil Co. v. Petrol 

Stops Northwest, “[s]ince the 17th century, grand jury 

proceedings have been closed to the public, and 

records of such proceedings have been kept from the 

public eye.” Indeed, “[t]he rule of grand jury secrecy… 

is an integral part of our criminal justice system.”

The Maryland Supreme Court, relying in part on 

Douglas Oil, has adhered to the same principle in 

a 1989 ruling: “The long-established rule is that 

if a grand jury does not indict, it may not publicly 

criticize” (In re Crim. Investigation No. 437 in Cir. Ct. 

for Baltimore City, 316 Md. 66, 104. This fundamental 

principle is designed “for the protection of the good 

name and reputation of the people…” (See  In re 

Report of Grand Jury of Baltimore City, 152 Md. 616, 
631 (1927)).

In short, releasing grand jury information 

about uncharged individuals for the purpose of 

“public accounting” was, in our view, categorically 

prohibited. On April 27, 2026, the Maryland Supreme 

Court issued a unanimous decision reversing 

the decisions below and emphatically rejecting 

the notion that prosecutors may use grand jury 

investigations to name and shame uncharged 

subjects of a criminal investigation. The court’s 

opinion was written by Justice Jonathan Biran, 

a former federal prosecutor, who could not have 

been clearer on this issue:
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“Many grand jury investigations obtain damaging 

information and allegations about uncharged 

individuals that the public might benefit from learning. 

One of the primary purposes of grand jury secrecy is 

to protect uncharged persons from public disgrace 

in the absence of a criminal charge and a forum in 

which to seek vindication. To overcome an objection 

to disclosure of otherwise secret information about 

an uncharged individual, a requestor must show 

that the disclosure will serve an interest beyond the 

public’s interest in learning the information.”

The court further explained that Federal Rule of 

Criminal Procedure 6(e) and its counterpart, Maryland 

Rule 4-642, outline the types of interests that might 

warrant disclosure. Both are “cut from the same 

cloth,” as the Maryland Supreme Court had previously 

explained, and require a showing of a “particularized 

need,” which in most cases, involves use of the 

material for other legitimate investigative purposes.

The Maryland Rule further provides that a movant 

must show that the material sought to be disclosed 

“is needed to avoid a possible injustice” and the “need 

for disclosure is greater than the need for continued 

secrecy.” Significantly, the Maryland court noted that 

none of these bases authorizes disclosure based on 

a desire to publicly shame individuals who are the 

subject of the grand jury material.

One might wonder why professional prosecutors 

who have conducted extensive investigations are 

held to a rigorous standard of secrecy when private 

persons fill the internet with accusations of criminal 

misconduct, often based on rumor or fantasy. In the 

latter situation, the accusers are often disbelieved or 

shouted down, and if not, the accused individuals can 

seek redress through a defamation action in the civil 

court system and other similar causes of action.

But when the accusation bears the imprimatur of 

a state’s highest law enforcement officer, it gives 

the pronouncement a ring of truth without a finding 

of probable cause by a neutral factfinder, much 

less a fair hearing in which the evidence can be 

tested. Without a meaningful mechanism to rebut 

the charges, no matter how persuasive the contrary 

view, a prosecutor’s public statements cannot be 

overcome, particularly when the statements are 

instantly accessible—and as we know, accusations 

tend to bounce around the internet in direct proportion 

to their outrageousness.

The criminal justice system’s investment in secrecy 

flips when a prosecutor files a criminal charge. By 

definition, the charge is public, and the prosecutor 

must prove it in a public proceeding where the accused 

is afforded protections to contest the charges.

These protections are so basic that most of them 

were enshrined in the Bill of Rights—and their roots 

date back even further in Maryland and most of 

the original 13 states. The protections include the 

right to a public trial before a neutral factfinder, with 

the right to representation by counsel, to compel 

testimony, and to the presumption of innocence until 

the prosecutor can prove guilt to a unanimous jury 

beyond a reasonable doubt.

If a prosecutor can short-circuit those rights by 

going directly to the public for an “accounting” of 

an uncharged individual’s conduct, the better part of 

the criminal justice system becomes superfluous. In 

Maryland, at least, that’s not how things work.

Gregg L. Bernstein is a partner at Zuckerman 

Spaeder, where he litigates criminal and civil matters 

in Maryland and across the country. He is a former 

federal prosecutor and elected State’s Attorney for 

Baltimore City.
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